
It seems that 2018 is moving 
rather quickly and summer is 

here!  Matters continue to devel-
op in Sacramento and Washing-
ton, D.C., but we have not seen 

much come through on the em-
ployment front so far this year.  
The year is not without concerns 
and in this quarter’s update, we 
hope to clarify a few things.

The ban-the-box legislation pas-
sed and we are starting see 

how that affects us.  Here are some 
Best Practices to keep in mind:

BEST PRACTICES
 Compliance with background 
check requirements is more critical 
than ever. So what’s an employer 
to do? First, understand which 
laws apply and what they require. 
State and local laws have varying 
requirements. San Francisco’s, for 
example, will soon prohibit em-
ployers from considering convic-
tions more than seven years old. 
The city offers exceptions for cer-
tain safety-sensitive jobs and cer-
tain offenses, but employers need 
to be in compliance by October.
 In general, we encourage em-

ployers do what so many states 
and localities are requiring: evalu-
ate candidates on an individual-
ized basis. The EEOC recommends 
that employers consider the nature 
and gravity of the offense or con-
duct; the amount of time passed 
since the offense, conduct or com-
pletion of sentence; and the nature 
of job held or sought.
 Employers are allowed to con-
duct background checks on their 
own, but it is difficult and fraught 

with peril.  States and cities are 
making it harder on employers to 
get a thorough background check.  
At the same time the need to pro-
tect themselves from negligent 
hiring. We recommend you find a 
reputable agency and are happy to 
provide a referral.  In either event, 
be sure they’re in good standing 
with associations like the National 
Association of Professional Back-
ground Screeners, and/or certified 
FCRA compliant.

BACKGROUND CHECKS



We are seeing record levels of 
unemployment and finding 

good people is as difficult as ever, 
if not more so.  This makes it ever 
more important that we do every-
thing we can to keep the good 
people that we have.

10 warning signs a great em-
ployee is about to quit

 Think you know the signs when 
someone is about to quit — hav-
ing lots of doctor appointments, 
showing up in a suit, etc.? Well, ac-
cording to new research, the cues 
that someone is about to jump 
ship are much subtler. 

 Tim Gardner, an associate pro-
fessor at Utah State University’s Jon 

M. Huntsman School of Business, 
conducted a study on voluntary 
turnover and found employees of-
ten showed the same behavioral 
changes in the months leading up 

to their departures.
 Here’s a list worth passing along 

to managers so they can help you 
save checked-out employees be-
fore it’s too late:

• Employees become more re-
served and quiet.

• Workers seem to “tune 
out” in meetings and 
stop offering construc-
tive contributions.

• Employees show an in-
creased reluctance to 
commit to long-term 
projects.

• Workers become less interested 
in opportunities to advance.

• Staffers become less in-
terested in pleasing their 
bosses and don’t seem to 
care about how their per-
formance will impact their 
next review.

• Workers avoid social in-
teractions with their supe-
riors and other members of 
management.

• Employees stop making sugges-
tions for new processes.

• Workers only do the bare mini-

mum and no longer go beyond 
the call of duty.

• Employees become less inter-
ested in participating in training 
and development programs (for 
themselves and/or others).

• Staffers’ productivity goes 
down, and they seem aware but 
don’t care about the problem.

 Of course, it’s possible for one 
or two of these to apply to an em-
ployee who isn’t looking to leave 
— but even then, it’s still some-
thing worth addressing.
 And, as you can imagine, the 
more that apply to a single indi-
vidual, the more you can bet he or 
she is thinking of jumping ship.

HIRING and RETENTION



From the Harvey Weinstein and Bill 
O’Reilly scandals to the #MeToo 

movement on social media, sexual 
harassment is on everybody’s minds. 
The scandals have shed light on just 
how persistent workplace harass-
ment still is.  So what can we do?
 While training educates employ-
ees on what constitutes harassment, 
studies show it doesn’t do enough 
to change behavior – especially 
among those in positions of power. 
In fact, the EEOC says the number of 
workplace harassment complaints 
has either stayed the same or risen 
since 2010.
 Here are some suggestions you 
can do to reduce harassment in the 
workplace:
1. Adjust power inequalities. 
Research suggests workplaces at 
the highest risk for harassment are 
ones that have more men in lead-
ership roles than women. This can 
spur an environment where women 
are preyed upon by their superiors, 
researchers say. A possible fix for this 
is to consider putting more women 
in leadership roles, conveying that 
women and men are equals.
2. Make it clear harassment will 
not be tolerated. Leadership should 
hold all harassers accountable and 
take swift, appropriate action.
3. Promote civility and respect. 
Rather than telling employees not 
to harass one another (which is the 
focus of a lot of training programs), 
find ways to encourage them to be 
respectful.
4. Ensure everyone knows how to 
report harassment. Make report-

ing processes are clear, and encour-
age bystanders to take action too. 
Provide multiple avenues for mak-
ing complaints.
5. Ensure that concerns or com-
plaints regarding the policy, com-
plaint system, and/or training are 
addressed appropriately.
6. Conduct anonymous employee 
surveys on a regular basis to assess 
whether harassment is occurring, or 
is perceived to be tolerated.
 Among other features, the EEOC 
suggests harassment policies that 
also:
• Describe processes for employees 
to informally share or obtain infor-
mation about harassment without 
filing a complaint.
• Include a statement that employ-
ees are encouraged to report con-
duct that they believe may be pro-
hibited harassment (or that, if left 
unchecked, may rise to the level of 
prohibited harassment), even if they 

are not sure that the conduct vio-
lates the policy.
• State that the employer will pro-
vide a prompt, impartial, and thor-
ough investigation.
• Respond to complaints by employ-
ees and by other individuals on their 
behalf.
• Include processes to ensure that al-
leged harassers are not prematurely 
presumed guilty or prematurely dis-
ciplined for harassment.
 The EEOC also encourages em-
ployers to appropriately document 
every complaint, from initial intake 
to investigation to resolution, use 
guidelines to weigh the credibility 
of all relevant parties, and prepare 
a written report documenting the 
investigation, findings, recommen-
dations, and disciplinary action im-
posed (if any) and corrective and 
preventative action taken (if any).

SEXUAL HARASSMENT
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The Department of Labor’s latest 
move makes it easier for you to of-

fer unpaid internships
 The DOL announced it’ll be dropping 
the more-comprehensive “six-factor 
test” for determining whether an in-
tern qualifies as an employee entitled 
to at least minimum wage and over-
time payments under the FLSA.
 Under the six-factor test, the DOL 
considered all interns to be employees 
unless each of the very strict factors in 
the test were met. As a result, compa-
nies generally had to make their intern-
ship program paid to avoid running 
afoul of the FLSA.
 In its place, the DOL is adopting what 
industry experts are calling a more em-
ployer-friendly “primary beneficiary” 
test.
 Specifically, the agency said the pri-
mary beneficiary test is being added 
to: “align with recent case law, elimi-
nate unnecessary confusion among the 
regulated community, and provide [its] 
investigators with increased flexibility 
to holistically analyze internships on a 
case-by-case basis.”

Who benefits most?
In a nutshell, the primary beneficiary 
test requires employers to consider a 
non-exhaustive list of factors to deter-
mine whether the intern or the em-
ployer is the primary beneficiary of the 
internship. If it’s the latter, the intern-
ship must be paid.
 The list of factors used by courts to 
determine the status of the internship 
include:

Summer Internships 
•  The extent to 
which the intern 
and the employer 
clearly understand 
that there is no expecta-
tion of compensation. Any 
promise of compensation, ex-
press or implied, suggests that 
the intern is an employee—and 
vice versa.
•  The extent to which the internship 
provides training that would be simi-
lar to that which would be given in an 
educational environment, including 
the clinical and other hands-on training 
provided by educational institutions.
•  The extent to which the internship 
is tied to the intern’s formal education 
program by integrated coursework or 
the receipt of academic credit.
•  The extent to which the internship 
accommodates the intern’s academic 
commitments by corresponding to the 
academic calendar.
•  The extent to which the internship’s 
duration is limited to the period in 
which the internship provides the in-
tern with beneficial learning.
• The extent to which the intern’s work 
complements, rather than displaces, the 

work of paid employees while providing 
significant educational benefits to the 
intern.
•  The extent to which the intern and 
the employer understand that the in-
ternship is conducted without entitle-
ment to a paid job at the conclusion of 
the internship.
Unlike the six-factor test, every factor 
in the primary beneficiary test does 
not need to be met in order for an in-
ternship to be legally unpaid under the 
FLSA. The factors are simply meant to 
be taken together to help determine the 
primary beneficiary of the relationship.  
Plus, because the list is non-exhaustive, 
courts may consider additional factors 
if they are relevant to the situation.
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