
and the beginning of a new year is just around the corner.  Like you, we 
wonder what 2017 will have in store for us.  
 By now, you know that the minimum wage for exempt (salaried) work-
ers is increasing to $47,476 per year on December 1, 2016.  There is 
pending legislation to “phase-in” this increase over three years, but we do 
not see it going into effect in time.  As such, we expect to see a focus on 

employee reclassification to non-exempt (hourly).  
These actions will not be simple and are fraught 
with employee relations issues.  Never-the-less, 
we urge employers to take whatever action is 
necessary to comply with the new requirements.
 Please know that we are here for you to help 
you plan and manage your human resource is-
sues and concerns.

Turns out there’s more to the FLSA’s 
overtime exemption rule changes 

(and salary threshold) than meets the 
eye. A former DOL administrator re-
cently opened a lot of employers’ eyes 
with what she had to say about the 
new rule. In front of a packed audience 
Tammy McCutchen, surprised a lot of 
attendees with her insights on the rule 
changes.
 McCutchen was the main architect 
behind changes to the FLSA’s overtime 
exemption rules. So she has a unique 
handle and perspective on how the new 
overtime rule will be enforced and how 
employers can go about complying with 
it.  In her presentation, she shared 11 
critical tips about the law every employ-
er should see:

1. Think $913, not $47,476
 McCutchen said many employers are 
focusing on the $47,476 annual thresh-
old under the FLSA’s salary basis test. But 
she warned not to do that.
 Why? It’s a week-by-week test. There-
fore, employers need to focus on making 
sure exempt employees are paid $913 
per week.
 If there are weeks that employees 
don’t make at least $913, the DOL will 
consider them non-exempt (or, rather, 

the DOL’s new favorite term: “overtime-
eligible”) for those weeks.

2. Think $821.70 when adding 
in bonuses
 There is an exception to the $913-per-
week rule: it’s when employers will count 
nondiscretionary bonuses toward up to 
10% of the threshold.
 In that case, exempt employees must 
be paid at least $821.70 per week. Then, 
when a bonus is paid out (and they must 
be paid out at least quarterly), the em-
ployees’ pay for that quarter must aver-
age out to at least $913 per week.

3. Nearly every bonus is 
nondiscretionary
 McCutchen said the DOL’s definition 
of nondiscretionary bonus is very, very 
broad.
 As a result, she said just about every 
bonus employees receive will be nondis-
cretionary.

4. The bonus method is risky
 McCutchen said she’s hesitant to 
advise employers to go with a strat-
egy in which they’ll attempt make up 
any shortfall between the $821 figure 
and the $913 figure with a bonus. 
Why? Because if an employee fails 

to earn the bonus, or the company 
makes a calculation or payroll error 
that results in an employee making 
less than $913 in any week within a 
quarter, the employee must be classi-
fied as OT-eligible for that entire quar-
ter — and that can get very expensive 
very quickly.
 As a result, she suggests just rolling 
bonus pay into employees’ base salaries 
to get, and keep, them above the $913 
threshold. Or, at the very least, she says 
employers must consult with outside 
legal counsel and present that counsel 
with a plan as to how they plan to make 
the bonus calculations/payments. Then, 
she implores employers to audit their 
bonus processes frequently.
 Plus, she said, there’s the whole issue 
of what happens when an employee 
leaves in the middle of the quarter. In 
those causes, she said to play it safe and 
pay the person any bonus amount nec-
essary to get them over $913 per week 
worked.

5. Expect a big increase 
in three years
 As you’ve likely heard, the salary ba- 
sis threshold will be reset every three 
years.
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 Currently, it was set at the 40th per-
centile of earnings in the lowest wage 
census region — the South — and it will 
be reset to that figure every three years.  
But McCutchen said the data set the DOL 
will be looking at three years from now 
will be much different than the data set 
it used to establish the $913 figure. Due 
to this year’s change to the FLSA, she 
said she expects a lot of the lower sala-
ries to drop out of the data set over the 
next three years and to see a lot of the 
higher salaries climb.  As a result, she said 
the threshold will likely be much higher 
when the FLSA is updated again in Janu-
ary 2020.  She also reminded employers 
that they’ll get 150 days’ notice before 

the 2020 salary threshold kicks in.

6. Make the switch over 
Thanksgiving
 As you know, the new salary threshold 
kicks in Dec. 1, 2016. Do you know what 
day that is? It’s a Thursday, and because 
of that you don’t want to have employ-
ees’ new salaries or classifications kick in 
on that day.
Why? It’ll result in an administrative 
nightmare in which some employees will 
be exempt for half of the week and non-
exempt the second half.
A better way: Make the change the 
week of Thanksgiving. She said due to 
the holiday, it’s unlikely newly OT-eligible 

employees will have to work overtime 
that week, which can make the transition 
a lot easier (without making it more ex-
pensive).

7. Meet the most stringent 
duties test
 Remember, to qualify for exemption, 
employees must also meet the duties test 
in addition to the minimum salary.  These 
include executive/managerial, learned 
professional, administrative, outside sales, 
and computer professionals.  
 If you have concerns about the proper 
classification of your exempt employees, 
please contact us.

continued on next page

W e have also been seeing a 
number of issues involving 

disabilities, accommodation, and the 
interactive process.  The Americans 
with Disabilities Act’s (ADA) inter-
active process has been one of the 
more vexing aspects of employment 
law recently. 
 Not only has the EEOC ramped up 
its oversight of this complex area, 
but the regulations surrounding the 
interactive process don’t paint a 
black-and-white picture of what ex-
actly employers need to do.
 As many of you know, the need 
to initiate the interactive process 
with an employee occurs when an 
employer first finds out that the em-
ployee is suffering from a disability 
that may affect the person’s ability to 
perform his or her job.  In a nutshell, 
the process requires the employer to 
“interact” with the employee in an 
attempt to seek out a reasonable ac-

commodation for the disability that 
would allow the employee to contin-
ue to perform the essential functions 
of his or her job.

 The problem is, the EEOC has said 
the process will likely be different for 
every employee. As a result, employ-
ers must approach it on an individ-
ual basis — no templates, scripts or 
specific step-by-step process instruc-
tions.
 That’s where two new sets of guid-

ance from the EEOC can help. The 
agency just released two documents 
addressing employees with HIV, an 
impairment that is specifically listed 
in the EEOC’s regulations as one that 
almost always constitutes a disability.

The two documents are:
(1) “Living with HIV Infection: Your 
Legal Rights in the Workplace Under 
the ADA,” and
(2) “Helping Patients with HIV Infec-
tion Who Need Accommodations at 
Work.”
 The first is aimed at employees 
with HIV and describes their rights 
under the ADA, as well as how the 
accommodation process works. The 
latter is intended for physicians and 
explains their role in the accommo-
dation process for their patients.
 While intended for HIV-positive 
employees and their doctors, they 

Disabilities, Accommodation, and the Interactive Process
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describe what the interactive pro-
cess may look like.  And in doing so 
the guides reveal a lot about what 
employers can and can’t do when 
employees request an accommoda-
tion.
n  You can ask an employee to submit 
a letter from his or her doctor docu-
menting that he/she has a medical 
condition and explaining why he/
she needs an accommodation.
n  You cannot ask a doctor to dis-
close a patient’s detailed medical 
info without first obtaining a release 
from the employee/patient.

n  You can ask an employee’s doctor 
if certain accommodations would be 
effective and/or would meet the em-
ployee’s needs.
n  You can’t require a doctor to pro-
vide you with a specific diagnosis. It’s 
legally sufficient if the doctor only 
describes the condition in general 
terms, like “immune disorder.”
n  You do not have to accept lesser-
quality work from a disabled em-
ployee, assuming you sought a rea-
sonable accommodation.
n  Before terminating a worker due 
to a disability, you must have “ob-

jective evidence” that the person’s 
unable to perform his/her duties or 
would pose a significant safety risk, 
even with an accommodation.
n  You can ask an employee’s doctor 
if the employee would be a safety 
risk, even with an accommodation.
n  You can’t charge employees for 
the cost of any accommodations you 
provide.
 Employees with disabilities requires 
careful management and we encour-
age you to contact us immediately 
anytime such an issue arise.

I n 2015, California added a com-
ponent to the required Harass-
ment Prevention Training, that of 

abusive behavior.  In our training, we 
mention that this is area in evolving and 
that employers need to become more 
aware about certain conduct in the 
workplace.
 Workplace bullies have always been 
on the scene. But they’re now being 
recognized as productivity killers and 
potential legal threats to employers.
 Some researchers claim one in every 
three employees will experience bully-
ing at work. And the experts say bul-
lying costs businesses more than $200 
billion a year due to decreased produc-
tivity, increased absenteeism and high 
turnover.
A partial rundown of the corrosive 
effects of workplace bullying:
•	 reduced	productivity,	 efficiency	 and	
profitability
•	higher	 absenteeism,	 sick	 time	 and	
employee turnover
•	decreased	morale	and	loyalty

•	 increased	 costs	 due	 to	 recruitment	
and retraining
•	 increased	workers’	comp	claims
•	 indirect	 costs	 though	 time	 spent	
dealing with bullying situations
•	negative	 effects	 on	 the	 company’s	
image

•	potential	fines	for	not	abiding	by	oc-
cupational health and safety laws
•	 legal	 costs	 from	 employees	 who	
bring lawsuits, and
•	potential	 increases	to	 insurance	and	
workers’ comp premiums.
 Bullying isn’t automatically illegal. 

However, behaviors commonly associ-
ated with bullying often overlap with 
other behaviors that are illegal, such as 
harassment or bias.

THE 8 MoST coMMoN 
bULLy pERSoNALITIES

1. The Screaming Mimi. This is the 
most easily recognizable type of work-
place bully. Screaming Mimis are loud 
and obnoxious, and their abusive be-
havior is meant to berate and humiliate 
people. They thrive on the notion that 
others fear them.
2. The Two-Headed Snake. To a co-
worker’s face, this employee acts like a 
trusted friend or colleague. However, 
when the co-worker is out of earshot, 
this person will destroy his colleague’s 
reputation, stab him in the back and 
even take credit for his work.
3. The constant critic. This bully’s 
goal is to dismantle other people’s con-
fidence through constant – and often 

WATCH OUT FOR BULLYING PERSONALITY TYPES
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unwarranted – criticism. A critic will look 
for any possible flaw in someone’s work 
and labors tirelessly to kill that person’s 
credibility. Impeccable work? No prob-
lem: This type of bully isn’t above falsify-
ing documents or creating evidence to 
make others look bad.
4. The Gatekeeper. Every office has 
at least one employee who gets off on 
wielding his or her power over oth-
ers – regardless of whether that power 
is real or perceived. Gatekeepers deny 
people the tools they need – whether 
it’s resources, time or information – to 
do their jobs efficiently.
5. The Attention Seeker. This type 
of bully wants to be the center of the 
action at all times. They’ll try to get on 
their superior’s good side through con-
sistent flattery and even come on as 
kind and helpful to their peers – espe-
cially the newer employees. However, 
if co-workers don’t provide the right 
amount of attention, these bullies can 
quickly turn on them.
 Attention seekers are often overly dra-
matic and relate everything to some-
thing that’s going wrong in their own 
lives to garner sympathy and control. 
These bullies also have a tendency to 
coax personal info out of new employ-
ees – only to use it against them later.
6. The Wannabe. This is an employee 
who sees himself or herself as absolutely 
indispensable and expects recognition 
for everything. But Wannabes aren’t 
usually very good at their jobs. To com-
pensate, these bullies spend a majority 
of their time watching more competent 
workers and looking for areas of skilled 

workers’ performance to complain 
about.
 Wannabes will demand that every-
thing is done their way – even when 
there are better ways of doing things. 
Because they’re automatically opposed 
to others’ ideas, they’ll do everything in 
their power to prevent changes to their 
work processes.
7. The Guru. Generally, there’s noth-
ing wrong with this bully’s work per-
formance. In fact, it’s not unusual for a 
Guru to be considered an expert in his 
or her own niche area. What these bul-
lies offer in technical skill, however, they 
severely lack in emotional maturity.
 Gurus see themselves as being supe-
rior to their co-workers. As a result, they 
don’t consider how their actions will 
affect others, aren’t able to fathom the 
possibility that they can be wrong and 
don’t accept responsibility for their own 
actions. In addition, because these bul-
lies feel as though they’re “above it all,” 
they don’t always feel compelled to fol-
low the same rules as everybody else.
8. The Sociopath. Intelligent, well-
spoken, charming and charismatic, so-
ciopaths are the most destructive bullies 
of all. Reason: They have absolutely no 
empathy for others, yet they are experts 
at manipulating the emotions of others 
in order to get what they want.
 These bullies often rise to positions 
of power within the company, which 
makes them extremely dangerous. So-
ciopaths tend to surround themselves 
with a circle of lackeys who are willing 
to do their dirty work in exchange for 
moving up the ranks with them.

5 poLIcy KEyS
 The best defense a company can have 
against workplace bullying is a clearly 
worded policy that prohibits any type of 
bullying behavior.
 Here are some components every good 
anti-bullying policy should include:
•	a	 clear	 definition	 of	 what	 is	 consid-
ered bullying – along with a list of some 
of the actual behaviors that meet the 
definition
•	 an	outline	of	how	employees	can	report	
bullying, including guidance on what to 
do when the bully is the manager
•	a	 detailed	 explanation	 of	 the	 com-
plaint and investigation process that will 
take place
•	a	“no	retaliation”	clause	to	help	em-
ployees feel safe about reporting prob-
lem behavior, and
•	a	list	of	consequences	of	violating	the	
anti-bullying rules.
 If you would like assistance in devel-
oping or updating your policy, please 
contact us.
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