W

e started off this
Quarter with the implementation of California’s
Paid Sick Leave law. Many
of us struggled to make
sense out of it, only to learn
that yet again, State legislators proposed some “fixes.”
While reading through
these “fixes” it was evident
based on our client’s experiences, there was little to no
net affect. Never-the-less,
it remains prudent to share
some of those “fixes”.

Paid Sick Leave

C

alifornia Assembly Bill No. 304
makes numerous changes to
the Healthy Workplaces, Healthy
Families Act of 2014, including:
• Providing that employers may use
different accrual methods, other
than providing one hour per every 30 hours worked. Such accrual
methods may be calculated by day,
by week, by month, by payroll period, or other accrual method, provided that sick leave or paid time off
(“PTO”) is earned on a regular basis and that an employee accrues at
least 24 hours of sick leave or PTO
by the 120th calendar day of employment.
• Allowing the employer to calculate

the rate of pay for the sick leave or
PTO for exempt employees “in the
same manner as the employer calculates wages for other forms of paid
leave time.”
• Providing that if an employee
separates from an employer and is
rehired by the employer within one
year from the date of separation, the
employer is not required to reinstate
accrued PTO to an employee that
was paid out at the time of termination.
While AB 304 clarifies some ambiguities in the law, the legislation falls
short of answering many of the questions that have surfaced for California employers attempting to imple-

ment the new law. It is not known
at this time if, or when, further guidance will be issued by the Division
of Labor Standards Enforcement. It
is also anticipated that guidance will
come from the courts as remaining
ambiguities in the law are litigated,
but it will be some time before such
decisions work their way up to published opinions from courts of appeal.
As we’ve noted before, we will
continue to see changes to the employment law landscape both at the
State and Federal level.

Proposed Changes to Exempt
Employee Minimum Salary

T

he Department of Labor (DOL)
recently announced the highly anticipated proposed federal overtime
rules under the Fair Labor Standard Act
(FLSA), coming more than a year after
President Obama directed the Secretary of Labor to begin creating new
federal overtime rules.
Under the proposed rules, the minimum salary level is projected to increase
to $970 per week ($50,440 annually)
in 2016, when the rules would be expected to become effective. Those employees earning less than this amount
would be nonexempt (or hourly).
Currently, to be exempt in California, an employee must earn a minimum monthly salary of two times the
state minimum wage, which amounts
to $3,120 per month and $37,440 a
year. Beginning January 1, 2016, the

minimum annual salary requirement
in California will rise to $41,600 when
the state minimum wage increases
to $10 per hour (Note: Under
California law, the minimum
salary requirement for exempt
employees is based on the
state minimum wage, not the
minimum wage rate that may
be applied by any local ordinance).
Employees making less than $50,440
would be nonexempt under federal
law and entitled to overtime under the
FLSA (Federal) rules. Employees making less than $41,600 could also be
nonexempt under California law
For employees subject to executive, administrative, professional, and
highly compensated employee exemptions, the required minimum

weekly salaries would be automatically
updated, on an annual basis, based on
changes in the Consumer Price Index,
with 60 days’ notice each year prior to
the annual increase.
As technology changes the way we
do work, the Department of Labor has
been busy trying to figure out how
that may affect employees being paid
for their time.

Are Employees Entitled to Pay for
Using Their Cell Phone While Off-Duty?

T

he folks over at the Department of
Labor (DOL) have expressed a keen
interest in employees’ smartphone use,
and that interest may force you to make
some changes to your employment policies in the near future.
At the spring 2015 Regulatory Agenda,
the DOL announced that it is requesting
info regarding the use of technology, including portable electronic devices, by
employees away from the workplace and
outside of scheduled work hours.
While the DOL’s announcement makes
no mention of its intention to draft regulations on the subject, you can bet the
feds aren’t looking into the subject simply for research purposes. Technology

has muddied the waters. Technology has
made tracking off-the-clock work a major
pain point for employers in recent years.
Under the FLSA, employees don’t need
to be required, or asked, to work beyond
a 40-hour workweek to be entitled to
overtime pay – they must simply do so
for the employer’s benefit. But the FLSA
does say that “de minimis” work (typically five minutes or less) done beyond
the 40-hour workweek by non-exempt
employees is not compensable. However, the common practice of workers’
reading and responding to emails off the
clock on their smartphones has complicated the issue of “de minimis” work.
And a number of lawsuits have sprung

up as a direct result of non-exempt employees’ off-the-clock activities.
Regardless of what the DOL does with
the information it gathers on workers’
smartphone habits, there are certain
steps employers should consider to safeguard them from legal issues.
If your firm allows non-exempt employees to use their smartphones outside
of work hours, employment attorney Jon
continued on next page

Cell Phone continued
Hyman suggests:
1. Audit the status of exempt employees. Regularly review that exempt employees are, in fact, classified correctly.

part of your technology or Bring Your
Own Device policies) that prohibits nonexempt employees from emailing offduty.

2. Look into an email curfew policy. Essentially, this is a policy (stand-alone or

To enforce the policy effectively:
■ add network controls where email can’t

Medical Marijuana in the Workplace

W

e have all been “chomping at the bit”
waiting to see how medical marijuana
usage in the workplace will play out. Employers have finally been given pretty definitive guidance on how they can enforce
their workplace drug policies in the wake of
marijuana-friendly changes to state laws.
The Colorado Supreme Court just ruled
that federal law supersedes state law — and
employers have the right to enforce their
policies according to federal law. Translation: Employers can terminate those who
test positive for marijuana on-the-job, even
if they smoked pot off-the-job in accordance with their state law.
This is precedent that would likely hold
up in states besides Colorado as well. Currently, more than 20 states allow medical
marijuana use, and four states have legalized the drug’s recreational use for adults.
The recent changes in states’ laws have left
employers in the lurch when it comes to
how to create and enforce workplace drug
policies effectively.
But the Supreme Court of Colorado is
saying employers have the right to create
their own drug policies as they see fit. It
ruled that federal law, which still classifies
marijuana as an illegal narcotic, trumps Colorado’s statutes. Therefore, pot users aren’t
protected by state law.
Granted, this ruling was made by the
Colorado Supreme Court and not the fed-

eral Supreme Court, so there’s a chance
that other states’ courts may not abide by
this decision. But you can bet they’ll look at
this as a pretty strong precedent — along
with similar rulings handed down in California, Oregon, Montana and Washington.
Bottom line: Employers can feel more
comfortable about enforcing their antidrug policies than they have for the past
few years.
It’s also worth noting that the Department of Justice has said it will not prosecute
those with debilitating conditions who use
medical marijuana in accordance with state
laws.
While it stands to reason that other
states would use the same reasoning as the
Colorado Supreme Court, giving employers freedom to punish pot smokers who
fail workplace drug tests, some states have
broader employee protections — and how
those protections jibe with federal law have
yet to be fully flushed out in court.
Laws in Arizona, Delaware and Minnesota, for example, specifically state that employers generally cannot penalize patients
for testing positive for marijuana. The saving
grace for employers, however, is that each
of those states allows employers to punish
smokers who are impaired on the job.
Many employers are not aware how
their policies (or lack of) affect their ability
to conduct drug testing. Most know that

be accessed by workers who are off-theclock
■ discipline employees who perform unauthorized work, and
■ suspend email or remote access privileges of workers who violate the policy.

you can require a satisfactory drug test as a
condition of starting a new job. Many think
they have a right to conduct random drug
testing – please know that you cannot unless your employees are subject to specific
Department of Transportation regulations
or work in safety sensitive positions. Another effective practice is to require drug testing whenever there is a work-related injury
that results in the employee being treated
by a physician. However, this is subject to
the specifics in your Employee Handbook.
Your Employee Handbook is one of your
best tools to protect your company. You
need to have the right policies in place
for your business and communicate them
thoroughly. Absent this, your company is
at risk doing any kind of drug testing.
If you would like more information about
Drug and Alcohol Abuse Policies or an Employee Handbook, please contact us.

At Precision Manufacturing Insurance Services, our mission is
to Preserve and Protect the Future for Precision Manufacturers.
We do this through our innovative risk management programs,
safety and loss control programs,
employee health insurance programs, claims management, and
human resource services.
Please know that we are always
here for you!
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Customized for your company
Annual Updates
California Specific
Any State Specific

Job Analysis
Job Descriptions
Base Pay Programs
Incentive Pay Programs

Recruitment and Hiring

Performance Management
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Recruitment Process Outsourcing
Retained Search
Background Checks
Behavioral Profiling Assessments

Key Performance Indicators
Performance Evaluation
Professional Development Plans
Performance Improvement Programs

Workers Compensation & Safety

Employee Relations
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Injury and Illness Prevention Programs
Ergonomic Assessments
Claims Review Consulting
Worker Compensation/Safety Consulting
Safety Training

Employee Communication Programs
Management Coaching
Leadership Development
Problem Resolution
Mediation

Human Resource Administration
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New Hire Orientation & On-Boarding
Leaves of Absence
Corrective Action
Terminations
EDD Responses
Government Agency Responses
Policy and Procedure Best Practices

Affirmative Actions Plan
Organization Planning/Development
Regulations Updates
Benefit Program Design/Administration
Employee Surveys
Investigations
On-Site

(626) 217-9000, ext. 121
Steve Keyzers, V.P.
HR Services
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