
Another year has come and gone.  
We had some important changes 
in employment-related law in 2015 
and it appears that 2016 will not be 
any different.  Most of the chang-
es are fairly innocuous, but others 
will require thoughtful action on 
the part of many employers.  Chief 
among them is the amended Fair 
Pay Act.

 The Fair Pay Act prohibits an em-
ployer from paying any of its employ-
ees less than employees of the oppo-
site sex for “substantially similar work, 
when viewed as a composite of skill, 
effort and responsibility.”

 The act places specific requirements 
on employers to affirmatively show 
that a wage differential is not unlaw-
ful but is instead based entirely and 
reasonably upon one or more accept-
able listed factors, including seniority 
and merit systems or other bona fide 
factors coupled with a showing of 
“business necessity.”
 

What does this mean 
for most employers?  

 This means that the need for per-
formance evaluations will be more 

important than ever.  It also means 
that employers should have some 
type of structured pay systems in 
place. If you would like assistance in 
addressing these needs, please con-
tact us and we will work with you to 
develop something that make sense 
for your company.

Gender Wage Equality
 SB 358 (Fair Pay Act) revises the 
Labor Code which deals with gen-
der pay inequality or disparity. Under 
existing California law, employers 
cannot pay an employee less than 
the rate paid to an opposite-sex em-
ployee in the same establishment for 
equal work on jobs that require equal 
skill, effort and responsibility.
 The Fair Pay Act revises and expands 
this prohibition. It eliminates the re-
quirement that the pay difference be 
“within the same establishment” and 
eliminates use of the terms “equal 
work” for “equal skill, effort, and re-
sponsibility.”
 Instead, SB 358 prohibits an em-
ployer from paying any of its employ-
ees less than employees of the oppo-
site sex for “substantially similar work, 

when viewed as a composite of skill, 
effort and responsibility.” In addition, 
the legislation places specific require-
ments on employers to affirmatively 
show that any wage differential is not 
unlawful but is instead based entirely 
and reasonably upon one or more 
acceptable listed factors, including 
seniority and merit systems or other 
bona fide factors coupled with a 
showing of “business necessity,” as 
defined.
 The Fair Pay Act prohibits employ-
ers from terminating, discriminating 
or retaliating against an employee 
who exercises his/her rights under 
the Act or assists others in exercis-
ing their rights. Employers also can’t 
prohibit employees from disclosing 
their wages, discussing the wages of 
others or asking about another em-
ployee’s wages. The Act does not ob-
ligate anyone to disclose wages when 
asked.
 It’s important to remember that the 
ability of employees to discuss wages 
is already protected by other existing 
state and federal laws, even though 
the Fair Pay Act also includes
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this same protection. This law creates 
a private right of action for retaliation 
and discrimination.
In addition, here is a summary of some 
additional new laws:

School Activities Leave
 SB 579 expands the Labor Code 
which requires an employer who em-
ploys 25 or more employees to pro-
vide an employee up to 40 hours each 
year and no more than eight hours in a 
calendar month for the purpose of par-
ticipating in school activities, including 
activities at child care facilities.
The revised law:
•	Expands	 the	 reasons	 for	 which	 an	
employee can take time off beyond 
school activities to allow employees 
time off to find a school or a licensed 
child care provider and to enroll or re-
enroll a child and time off to address 
child care provider or school emergen-
cies.
•	Expands	the	time	off	protections	to	
cover employees who are stepparents, 
foster parents, or stand in loco parentis 
to a child. Existing law already covers 
grandparents, but the revision elimi-
nates the requirement that grandpar-
ents have custody.
•	Broadly	refers	to	“licensed	child	care	
providers,” instead of child care facili-
ties.

Kin Care
 SB 579 also makes technical amend-
ments to California’s “kin care” law to 
conform to the mandatory Paid Sick 
Leave (PSL) law. SB 579 allows em-
ployees to use kin care for the same 
purposes specified by the PSL law and 
defines “family member” under the 
kin-care law the same as under PSL.

National Guard 
Leave and Protections

 Existing law provides protections 
and return rights for members of the 
National Guard ordered into active 
state service for emergency purposes 
and for reservists called to active duty.
 AB 583 extends these protections 
to apply to California employees who 
are members of the National Guard in 
another state and are called into ser-
vice by the other state or by the presi-
dent, causing them to leave a private 
job in California.

Unemployment Insurance 
and Electronic Reporting

 AB 1245 requires an employer 
with 10 or more employees to file 
all unemployment insurance reports 
and returns electronically and remit 
all contributions for unemployment 
insurance premiums by electronic 
funds transfer beginning on January 
1, 2017. These requirements will ap-
ply to all employers beginning January 
1, 2018. A waiver from these require-
ments can be granted under specified 
conditions.
 The new law includes a penalty of 
$50 for employers who fail to file a 
quarterly return electronically without 
good cause.

State Disability Insurance 
Eligibility: Waiting Periods

 SB 667 waives the seven-day wait-
ing period when someone who already 
served the waiting period for his/her 
initial disability benefits claim files a 
second disability benefits claim for the 
same or related condition within 60 
days after the first.
 Also, under existing law if an individ-
ual receives two consecutive periods 
of disability benefits due to the same 
or a related cause or condition that are 
separated by not more than 14 days, 
the two periods are treated as one dis-
ability benefit period.
 SB 667 extends the time between 
the claims from 14 days to 60 days to 
be considered one disability benefit 
period.
 This law is effective July 1, 2016.

Whistleblower and 
Anti-Retaliation Protections

 Several state laws prohibit retalia-
tion against employees who complain 
about unlawful conduct or oppose 
practices which the employees rea-
sonably believe are unlawful, such as 
wage-and-hour practices or workplace 
safety procedures.
 AB 1509 expands these protections 
to prohibit employers from retaliat- 
ing against an employee when a fam-
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ily member of the employee engages 
in whistleblowing or other described 
protected activity.
 AB 1509 also expands joint employer 
liability by changing the definition of 
employer under these anti-retaliation 
laws to include “client employers” — 
a specific definition related to compa-
nies who contract for labor (temporary 
agencies).
 Under AB 1509, the “client em-
ployer” can be held legally responsi-
ble when a labor contractor, such as 
a staffing agency, retaliates against a 
worker for engaging in protected con-
duct such as whistleblowing.

Reasonable Accommodation 
and Retaliation

 AB 987 clarifies that an employer 
can’t retaliate or discriminate against 
an employee for requesting a reason-
able accommodation for a disability 
or religion, regardless of whether the 
request was granted. The law clarifies 
that the mere act of making the re-
quest is protected conduct under the 
Fair Employment and Housing Act.

Wage Garnishment
 SB 501 reduces the prohibited 
amount of weekly disposable earnings 
that may be garnished.

 Under existing law, a withholding 
order cannot exceed the lesser of: (1) 
25 percent of an individual’s weekly 
disposable earnings; or (2) the amount 
by which the disposable earnings for 
the week exceed 40 times the state 
minimum hourly wage in effect.
 Under the amendment, a withhold-
ing order now cannot exceed the less-
er of: (1) 25 percent of an individual’s 
weekly disposable earnings; or (2) 50 
percent of the amount by which the 
disposable earnings for the week ex-
ceed 40 times the state minimum 
hourly wage in effect. This amend-
ment is effective July 1, 2016.

This should help you sleep better: 
Employees don’t know the law, so 

a minor administrative slip-up prob-
ably won’t get you sued. But this 
should have you worried: Something 
else is driving employees to file law-
suits against their employers in record 
numbers — and we’ve discovered 
what it is. 
 Employee rights attorney Branigan 
Robertson, who operates out of Ir-
vine, CA, shares the top reasons dis-
gruntled workers call him looking to 
sue their employers (or ex-employers 
as is most often the case).

1. They feel treated like dirt. 
Workers don’t call him because they 
think the law was broken, Robertson 
says. In fact, they don’t even know 

the law. They pick up the phone 
when they feel wronged in some way, 
which usually happens when they’ve 
been treated less than humanely. In 
other words, toxic workplaces — or, 
more specifically, toxic managers — 
lead to lawsuits.

2. A manager has  
gone rogue. 
Even when your company 
treats the vast majority 
of its employees phe-
nomenally, it only 
takes one rogue 
manager to spoil 
the party.  An other-
wise great company 
has one bad manager 
who harasses a subordinate 

TOP 4 MISTAKES 
THAT DRIVE EMPLOYEES 
TO SUE THEIR EMPLOYER
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or terminates an employee because 
she got cancer. And usually, the com-
pany knew the manager was a prob-
lem but kept him on — and allowed 
him to continue managing people — 
anyway. Employment lawyers love to 
take on cases in which a bad manager 
was allowed to fester, and juries aren’t 
kind to employers in such cases.

3. Greed has gotten out of hand. 
 Employees realize the company 
needs to make money. But when an 
owner isn’t shy about flaunting his 
wealth — i.e., he’s parking his Ferrari 
among his workers’ Dodge Neons 
and Toyota Corollas and wearing 
$10,000 suits in the office — and then 
cries poverty when a person requests 
a $0.25 per-hour raise, that worker 
will sue if he or she’s ever fired.

4. Rules aren’t enforced evenly.
 Employees almost always think 
the law is being broken when one 
person is punished for breaking the 
rules and another isn’t. This problem 
is magnified when one of the par-

ties is a minority or in a different age 
bracket.

The key to staying out of court
 Did you pick up on the pattern? In 
each case it’d be hard for employees 
to feel respected or treated fairly.  And 
therein lies the solution: Treat all of your 
employees – especially the crazy ones 
(because those are the ones who’ll sue 
first) – evenly and with respect, and 
most lawsuits can be prevented.
 Not convinced? Robertson claims 
most workers don’t have a specific 
grievance in mind when they call him 
— because, again, they don’t know 
the law. They’re just feeling abused 
and upset, and they’re hoping to ex-
act some form of revenge on the per-
petrators.  Robertson’s response to 
those who call him: “Tell me your sto-
ry.” “Why where you fired?” “What 
did they say to you?” From there, 
he looks to see if there’s a legitimate 
claim that can be made.

No bad blood, no case
 Here’s the kicker: Robertson said 

even if a worker has a legitimate legal 
claim, he won’t take on the case if it 
appears the company tried to do all 
it could to treat the employee fairly.  
It’s hard to win a lawsuit if it appears 
the company’s trying to do the right 
thing.  But that requires managers 
behaving themselves and the com-
pany enforcing rules evenly when 
there are behavioral or performance 
problems.  
 The term Robertson kept using is 
“fundamental human dignity.”  He 
says when employers treat their work-
ers like human beings, instead of dis-
posable resources, people are far less 
likely to pick up the phone and call 
his office.  Plus, he admits it’s difficult 
to win cases against employers that 
do that. As a result, he’ll often turn 
them down.
 We are always happy to work with 
our clients to effectively manage their 
human resources in a way that im-
proves performance while protecting 
the company.  So please never hesi-
tate to contact us.  We are here as a 
resource to you!
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